
 
 

 
 
 
 
 
 

  

 
 

Leslie A. Cadwell 
lac@lac-lca.com 

802•342•3114  
By Email and First-Class U.S. Mail 
 
May 3, 2017 
 
Megan Ludwig, Esq. 
Special Counsel 
Vermont Department of Public Service 
112 State Street 
Montpelier, VT  05620-2601 
 
Re: Docket No. 8561 – Conference Pursuant to V.R.C.P. 26(h) regarding 

Department’s Responses to Discovery Served by Respondent 
 
Dear Megan: 
 
I am writing on behalf of my co-counsel and our client, Respondent Travis Belisle, to 
confer with you about the Department of Public Service’s (DPS) March 28, 2017 
responses to the discovery requests served on the DPS by Respondent in Docket 8561, 
the Investigation pursuant to 30 V.S.A. § § 30 and 209 regarding the Construction and 
Operation of a Meteorological Tower located in Swanton, Vermont.  

In general, we were surprised that DPS did not provide answers to many of the 
Respondent’s questions that go to the heart one of the central issues in this case: what 
penalty is appropriate for Respondent having installed a temporary meteorological 
station without first obtaining a CPG per 30 V.S.A. § 246.  Respondent’s discovery was 
aimed at understanding DPS’s position and learning what evidence the DPS intends to 
introduce at the technical hearing in this case.  

We were also surprised by counsel’s objections that certain questions called for a “legal 
conclusion”; counsel’s apparent position that DPS is not subject to discovery if it does 
not intend to offer a factual witness at the technical hearing; and DPS’s overall refusal to 
furnish Respondent with facts and/or documents that are in DPS’s possession and 
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within the scope of discovery.  To enable a productive discussion on these points by 
telephone as expected by V.R.C.P. 26(h), I lay out each of the several interrogatories, 
requests to produce, and requests to admit that are, in our view, deficient and require 
DPS’s supplementation with responsive and sworn answers. Respondent’s questions 
are presented in boldface and the DPS’s answers appear in boldface italics.  

Q.RESPONDENT:DPS.1-1: With respect to each of the following 
interrogatories, requests to  admit, and requests to produce, identify by 
name, position and telephone number each person who assisted in the 
Department's response thereto. 
A.RESPONDENT:DPS.1-1: The Department of Public Service has not offered 
a factual witness in this proceeding; therefore, all responses are being 
provided by legal counsel on behalf of the Department. 

DPS’s answer is not responsive to the question, unless legal counsel is the only person 
who contributed to the DPS’s responses to Respondent’s interrogatories, requests to 
produce, and requests to admit.1 Further, this answer, like DPS’s other answers to 
Respondent’s discovery, was not provided under oath and therefore does not 
substantially comply with V.R.C.P. 33(a), which requires DPS’s answers to be sworn. 
See V.R.C.P. 33(a) (providing that a party’s responses to interrogatories “shall be 
answered separately and fully in writing under oath.”).  

While it is unusual for an attorney to act as both advocate and witness in a contested 
case proceeding due to ethical limitations (see Vt. R. Prof. Conduct 3.7), if DPS’s counsel 
is the sponsoring witness for DPS’s discovery responses, then counsel must execute and 
serve Respondent with an affidavit that the answers DPS has provided are true and 
accurate. V.R.C.P. 33(a).  Rule 33’s requirement that the responding party furnish sworn 
answers is not optional. Counsel’s signature on the discovery responses pursuant to 
Rule 26(g) is not a substitute for providing answers under oath, and it does not satisfy 
the DPS’s obligation to serve Respondent with sworn responses. 

                                                 
1 If DPS’s legal counsel is the only person who contributed to the DPS’s answers to Respondent’s 
discovery, questions arise about counsel’s personal knowledge of the facts and the extent of her due 
diligence to ascertain whether DPS possesses information and/or documents responsive to the 
Respondent’s discovery.  
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Q.RESPONDENT:DPS.1-2: With respect to Travis Belisle's prefiled 
testimony in this proceeding: 

a. Does the Department dispute any facts set out therein? 
b. If the answer is yes, please identify any such specific facts and 

explain the Department's basis for disputing them. 

A.RESPONDENT;DPS.1-2: Objection. This question calls for a legal 
conclusion. 

Counsel’s objection to the above question is not a fair one as the question does not ask 
DPS to provide a legal conclusion or even to apply a set of facts to the law. The question 
asks whether the DPS disputes any of the facts in Mr. Belisle’s prefiled testimony.  In 
light of DPS’s response to question 33 that it “has not identified the need to offer 
prefiled testimony in this docket because it has not identified any factual issues in 
dispute,” it appears that “no” may be the truthful answer to question 2. Respondent is 
entitled to a truthful and complete answer to question 2, under oath, because the 
question is not objectionable on any grounds. Please withdraw your objection and serve 
a sworn answer. 

Q.RESPONDENT:DPS.1-3: What is the Department's opinion on whether 
installation of the meteorological station on the Respondent's property 
substantially harmed or might have substantially harmed the public health 
safety, or welfare? 
A.RESPONDENT:DPS.1-3: Objection. This question calls for a legal 
conclusion. 

Q.RESPONDENT.DPS.1-4: Provide the basis for the opinion provided in 
response to the previous interrogatory (Question 3).  
A.RESPONDENT.DPS.1-4: See previous objection. 

Question 3 asks for DPS’s opinion on an issue that falls within the scope of discovery 
and within the scope of DPS’s authority as the party in this matter statutorily 
responsible for representing the interests of the people of the State. 30 V.S.A. § 2(b).  
Question 4 asks DPS to state the basis for its opinion. We are flummoxed as to why DPS 
would object to stating an opinion in response to question 3 (and other similar 
questions as explained below) by claiming that the question calls for a legal conclusion.  
It certainly does not; the interrogatory asks for an opinion.  
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Unless DPS intends to stay on the sidelines for the rest of this proceeding and refrain 
from taking a position on the question of an appropriate penalty under 30 V.S.A. § 30, it 
must provide Respondent with its opinion, if any, on whether the installation at issue in 
this case substantially harmed or might have substantially harmed the public health 
safety or welfare. Perhaps DPS has no opinion on the question, does not intend to offer 
one, even in briefing, or maybe it lacks the requisite expertise to form an opinion on the 
issue. Whatever the truthful answer is, DPS has an obligation under Rule 26 and Rule 
33(a) to provide it, under oath, because the question is not objectionable on any 
grounds, including the grounds offered by DPS. 

Finally, it is ironic that while DPS relies on counsel to provide answers to Respondent’s 
discovery, it objects to question 3 (and others) on grounds that it asks for a legal 
conclusion. Counsel is well qualified to reach a legal conclusion, so even assuming 
(without conceding) that any of Respondent’s questions ask for a legal conclusion, 
counsel should – as DPS’s designated discovery witness— provide responsive answers 
to them.  

Q.RESPONDENT.DPS.1-5: What is the Department’s opinion on whether 
the installation of the meteorological station on Respondent’s property 
substantially harmed or might have substantially harmed the interests of 
utility customers? 

A.RESPONDENT.DPS.1-5: Objection. This question calls for a legal 
conclusion. 

Q.RESPONDENT.DPS.1-6: Provide the basis for the opinion provided in 
response to the previous interrogatory (Question 5). 

A.RESPONDENT.DPS.1-6: See previous objection. 

Q.RESPONDENT.DPS.1-9: What is the Department’s opinion on whether 
the installation of the meteorological station on Respondent’s property 
substantially harmed or might have substantially harmed the reliability of 
utility service? 

A.RESPONDENT.DPS.1-9: Objection. This question calls for a legal 
conclusion. 

Q.RESPONDENT.DPS.1-10: Provide the basis for the opinion provided in 
response to the previous interrogatory (Question 9). 

A.RESPONDENT.DPS.1-10: See previous objection. 



Megan Ludwig, Esq. 
Docket No. 8561 

May 3, 2017 
Page 5 

 
P.O. Box 827 • Castleton, VT • 05735 

Like its response to question 3, DPS’s responses to questions 5, 6, 9 and 10 are puzzling. 
Questions 5 and 9 ask DPS for its opinion on issues that the Board is tasked with 
examining when determining what penalty to impose for a violation of 30 V.S.A. § 246, 
and questions 6 and 10 ask DPS to state the basis for its opinion(s). The issues presented 
in questions 5 and 9 are not complex and involve evaluating whether a meteorological 
station, which was not interconnected to the electric distribution or transmission system 
and did not require any utility service, substantially harmed or might have 
substantially harmed the interests of utility customers or the reliability of utility service. 
It is unfathomable that DPS cannot offer an opinion on these points given its statutory 
duties and its in-house expertise on electric utility matters. Please provide responsive 
answers to questions 5, 6, 9, and 10 because they are not objectionable on the grounds 
stated by DPS.  

Q.RESPONDENT.DPS.1-7:  What is the Department’s opinion on whether 
the meteorological station on the substantially harmed or might have 
substantially harmed the environment? 

A.RESPONDENT.DPS.1-7: Objection. This question calls for a legal 
conclusion. 

Q.RESPONDENT.DPS.1-8: Provide the basis for the opinion provided in 
response to the previous interrogatory (Question 7). 
A.RESPONDENT.DPS.1-8: See previous objection. 

Questions 7 and 8 are similar to previous questions that ask for the DPS’s opinion and 
the basis for it, this time on the impact to the environment from Respondent’s 
temporary meteorological station installation. Respondent is not asking DPS to provide 
a legal conclusion, but even if he were, the question is legitimate and as the DPS’s 
designated discovery witness, counsel is fully equipped to provide a truthful, 
responsive answer. 

Q.RESPONDENT.DPS.1-11: What is the Department’s opinion on the 
Respondent's record compliance within the meaning of 30 V.S.A. § 30(c)(7)? 
A.RESPONDENT.DPS.1-11: Objection. This question calls for a legal 
conclusion. 

Q.RESPONDENT.DPS.1-12: Provide the basis for the opinion provided in 
response to the previous interrogatory (Question 11). 

A.RESPONDENT.DPS.1-12: See previous objection. 
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One of the factors the Board considers when determining an appropriate penalty under 
30 V.S.A. § 30 is the respondent’s record of compliance per subsection 30(c)(7). 
Respondent’s questions 11 and 12 inquire about the DPS’s opinion on this point and the 
basis for it. Similar to Respondent’s other interrogatories discussed previously, 
questions 11 and 12 are not objectionable on grounds that they seek a legal conclusion.  

Respondent is entitled to know what DPS’s view is on this issue before the technical 
hearing. Indeed, the whole purpose of discovery is to shine light on the parties’ 
respective positions in advance of trial.  See Investigation into General Order No. 45 Notice 
filed by Vermont Yankee Nuclear Power Corporation re: proposed sale of Vermont Yankee 
Nuclear Power Station, PSB Docket No. 6300, Order of March 28, 2000, 2000 Vt. PUC 
LEXIS 12, *9-10 (“’Mutual knowledge of all the relevant facts gathered by both parties is 
essential to proper litigation.’”) (quoting Hickman v. Taylor, 329 U.S. 495, 505 (1947)). 
DPS should be capable of providing a responsive answer to questions 11 and 12 if it 
possesses facts and documents relevant to Respondent’s record of compliance.  Please 
provide an answer, under oath, as required by the discovery rules. 

Q.RESPONDENT.DPS.1-19: Identify the dates and location of each 
meteorological station installed using state or federal money managed by 
the Department of Public Service between January 1, 2007 to date. 

A.RESPONDENT.DPS.1-19: Objection. This question seeks information that 
is not relevant to the subject matter of this proceeding and not likely to lead 
to the discovery of admissible evidence. 

Q.RESPONDENT.DPS.1-20: For each meteorological station installation 
identified in response to the previous interrogatory (Question 19), produce 
a copy of the certificate of public good issued for such installations. 
A.RESPONDENT.DPS.1-20: Objection. The question calls for information 
that is not relevant to the subject matter of this proceeding and the 
production of publicly available documents (to the extent that any such 
documents exist) and information that can be readily obtained by the 
Respondent and his legal counsel. 

Interrogatories 19 and 20 are relevant to the subject matter of the proceeding because 
they may result in the disclosure of admissible evidence on the context in which 
Respondent made his decision to install a temporary meteorological station without 
first obtaining a certificate of public good. The information requested is directly 
relevant to the factors that the Public Service Board must evaluate when determining 
the appropriate amount of a penalty under 30 V.S.A § 30. See e.g. 30 V.S.A. § 30(c)(2) 
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(did the respondent know or have reason to know that a violation of law existed) and 
(c)(8)(do mitigating circumstances exist). For instance, the fact that contemporaneous 
installations funded with public money were not authorized by the Board and were not 
subject to an enforcement action could lead the Board to conclude that Respondent’s 
mistaken belief that he did not need a certificate of public good for his installation was 
not terribly unreasonable. Please reconsider your objection and provide complete and 
sworn responses to these questions.  

Q.RESPONDENT.DPS.1-25: Has Commissioner June Tierney participated 
in any discussions about this proceeding with any person other than 
members of the Public Service Board or members of the Public Service 
Board staff? 
A.RESPONDENT.DPS.1-25: No. 

Q.RESPONDENT.DPS.1-27: Has Commissioner June Tierney participated 
in any discussions about the Respondent, Travis Belisle, with any person 
other than members of the Public Service Board or members of the Public 
Service Board staff? 

A.RESPONDENT.DPS.1-27: No. 

DPS’s unambiguous answers to questions 25 and 27 were welcome, but they were not 
provided under oath as the rules require. Further, we do not understand how counsel 
can be the only person who contributed to DPS’s answers but know the answer to 
questions that require the personal knowledge of someone else—in this case, 
Commissioner Tierney.  Please provide sworn responses to questions 25 and 27 signed 
by a witness with personal knowledge of the facts, and update DPS’s response to 
question 1 to reflect the contribution of that witness to DPS’s responses. 

Q.RESPONDENT.DPS.1-29: How many investigations of meteorological 
station installations has the Department undertaken since 2007? 
A.RESPONDENT.DPS.1-29: Objection. This question seeks publicly 
available information that can be readily obtained by Respondent and his 
legal counsel. 

Q.RESPONDENT.DPS.1-30: What were the results of the investigations 
identified in response to the previous interrogatory (Question 29)? 
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A.RESPONDENT.DPS.1-30: Objection. This question seeks publicly 
available information that can be readily obtained by Respondent and his 
legal counsel. 

Q.RESPONDENT.DPS.1-31: How many meteorological stations were 
installed in Vermont without a certificate of public good first having been 
issued by the Public Service Board between January 1, 2007 and August 
2015? 

A.RESPONDENT.DPS.1-31: Objection. This question seeks publicly 
available information that can be readily obtained by Respondent and his 
legal counsel. 

We disagree that DPS may refuse to provide information in its possession that is 
responsive to questions 29, 30, and 31. It is simply not true, as DPS asserts, that 
information about DPS investigations of other meteorological station installations is 
publicly available and is “readily obtainable.” DPS investigations that do not end up in 
dockets at the Public Service Board, and DPS filings made at the Public Service Board 
prior to ePSB, are not, in fact, “readily obtainable” except through discovery or public 
records requests. Likewise, Respondent is unaware of any publicly available source 
from which an answer to question 31 may be derived other than the DPS’s own records. 
Respondent is not required to resort to public records requests to obtain information 
within the scope of discovery and in the possession of a party like DPS here. Please 
answer the questions, and do so under oath as Rule 33(a) requires. 

Q.RESPONDENT.DPS.1-32: Explain why the Department has not 
recommended any enforcement action in connection with meteorological 
station installations undertaken without a certificate of public good by 
grantees of the Vermont Anemometer Loan Program. 

 The DPS did not provide any response to question 32. Please furnish a sworn response 
as soon as possible. 

Q.RESPONDENT:DPS.RTA.1-1: Admit that the Department does not have 
any admissible evidence indicating that Travis Belisle knew or had reason 
to know that a Certificate of Public Good was required for the 
meteorological station on his land in Swanton, Vermont at the time it was 
installed. 
A.RESPONDENT.DPS.RTA.1-1: Objection. This request calls for a legal 
conclusion. Without waiving the objection, the Department responds as 
follows: 
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Not admitted. 

Q.RESPONDENT:DPS.RTA.1-2: Admit that the Department does not have 
any admissible evidence that Travis Belisle intended to violate the law by 
installing the meteorological station on his land in Swanton, Vermont 
without a Certificate of Public Good. 
A.RESPONDENT.DPS.RTA.1-2: Objection. This request calls for a legal 
conclusion. Without waiving the objection, the Department responds as 
follows: 

Not admitted. 

Q.RESPONDENT:DPS.RTA.1-3: Admit that when Travis Belisle installed 
the meteorological station on his land in Swanton, Vermont, he did not 
know what type of wind turbine or what size wind project he might install 
on his property. 
A.RESPONDENT.DPS.RTA.1-3: Objection. This request calls for a legal 
conclusion. Without waiving the objection, the Department responds as 
follows: 

Not admitted. 

Q.RESPONDENT:DPS.RTA.1-4: Admit that the Department does not have 
any admissible evidence that Travis Belisle knew what type wind turbine 
or what size wind project he might install on his property at the time he 
installed the meteorological station. 
A.RESPONDENT.DPS.RTA.1-4: Objection. This request calls for a legal 
conclusion. Without waiving the objection, the Department responds as 
follows: 

Not admitted. 

Q.RESPONDENT:DPS.RTA.1-5: Admit that Travis Belisle’s installation of 
the meteorological station without a certificate of public good did not 
prevent the Town of Swanton from having sufficient notice of a potential 
wind project such that it could have changed its town plan before a Section 
248 petition was filed with the Board. 
A.RESPONDENT.DPS.RTA.1-5: Objection. This request calls for a legal 
conclusion and for information that is in the possession, custody, or control 
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of entities other than the Department. Without waiving the objection, the 
Department responds as follows: 

Not admitted. 

Q.RESPONDENT:DPS.RTA.1-6: Admit that the Town of Swanton has not 
adopted a revised town plan since the last plan was adopted in September 
2015. 
A.RESPONDENT.DPS.RTA.1-6: Objection. This request calls for a legal 
conclusion and for information that is in the possession, custody, or control 
of entities other than the Department and seeks publicly available 
information that can be readily obtained by the Respondent and his legal 
counsel. Without waiving the objection, the Department responds as follows: 

Not admitted. 

DPS’s objections and response to Respondent’s six requests admit fail to comply with 
the requirements of Rule 36. It is not clear what “not admitted” means, and in any 
event, Rule 36 requires an admission, a denial, or an explanation as to why the request 
cannot be admitted or denied. “Not admitted” is plainly not an acceptable response 
under the rule.  

Furthermore, without conceding that the requests to admit all call for legal conclusions, 
we note that a request to admit is not objectionable because it requires the responding 
party to apply facts to law. See V.R.C.P. 36(a) (providing that Rule 36 requests to admit 
can “relate to statements or opinions of fact or of the application of law to fact”). In 
other words, it is acceptable to ask a party to admit a legal conclusion. V.R.C.P. 36(a); see 
e.g. State of Vt. v. Staco, Inc., 684 F. Supp. 822 (1988) (indicating that an objection to a 
request to admit on the basis that it called for a legal conclusion was without 
substance). Again, we note that counsel is the designated witness for DPS’s discovery 
responses and has the legal knowledge and expertise necessary to make admissions 
regarding legal conclusions. Please provide responses to the requests to admit that 
comply with the requirements of Rule 36. 

Finally, we expect that DPS will comply with Rule 26(e) by timely supplementing its 
answers to Respondent’s discovery. Of particular note are DPS’s answers to questions 
14-17 pertaining to DPS’s recommendations for remedial action and/or penalties in this 
proceeding and what evidence the DPS intends to introduce at the technical hearing. See 
V.R.C.P. 37(c)(1) (“A party that without substantial justification fails to supplement 
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responses as required by Rule 26(e) is not, unless such failure is harmless, permitted to 
use as evidence at a trial, at a hearing, or on a motion any witness or information not so 
disclosed.”).  

Please contact me or Alison at your earliest convenience to discuss the issues identified 
in this letter. I am hopeful that we can resolve these issues consistent with our 
respective obligations under the applicable rules.2 If we are unable to resolve the issues 
outlined herein within a reasonable time, a motion to compel discovery and a motion 
to determine the sufficiency of DPS’s answers to Respondent’s requests to admit will be 
forthcoming. 

Thank you for your time. 

Regards,  

Leslie A. Cadwell 

Cc: Alison Milbury Stone 

2 See e.g. V.R.C.P. 26(g)-(h). See also Vermont Rules of Professional Conduct, Rule 3.4(d), Fairness to 
Opposing Party and Counsel, under which parties must “make reasonably diligent effort to comply with 
a legally proper discovery request by an opposing party.” 


