
From:                                         Duggan, Tim
Sent:                                           Friday, September 4, 2015 4:09 PM
To:                                               Coster, Billy
Subject:                                     FW: Docket 8571 ‐ Swanton Wind
A achments:                          8571 ‐ 2015.09.04 PSD Mo on to Dismiss.pdf
 
Billy,
Just wanted to pass this along as a heads up filing on Swanton Wind.  Does not address any CPG proceeding; just a request for a
PPA.  Tried to stress that we are not taking any posi on on the ul mate project.  Figured it made sense to keep you in the loop. 
Thanks,
Tim
 
From: Valentinetti, Angela 
Sent: Friday, September 04, 2015 4:04 PM
To: PSB  Clerk
Cc: Duggan, Tim; Cadwell, Leslie A. (lac@laclca.com); 'Alderman, Carolyn'; 'Anderson, Carolyn, Esq.'; 'Brown, Victoria'; 'Gibbons,
James L.  BED'; 'Kieny, Craig'; 'Mullett, David, Esq.'; 'Quint, Andrew'; 'Richards, Patricia'; 'Spencer, John'; 'Diamond, Joshua R., Esq. 
WEC'; 'Ellis, William F., Esq.  BED'; 'similler412@gmail.com'; 'nlunderville@burlingtonelectric.com'; 'jelwell@enosburg.net';
'charlotte.ancel@greenmountainpower.com'; 'msullivan@hardwickelectric.com'; 'carol.robertson@hydeparkvt.com';
'jackelec@myfairpoint.net'; 'dhastings@townofjohnson.com'; 'jpleld@tds.net'; 'kmason@lyndonvilleelectric.com'; 'cmyotte@mwlvt.com';
'jschulz@northfield.vt.us'; 'jmorleyiii@comcast.net'; 'eburt@stoweelectric.com'; 'rbeliveau@swanton.net';
'dhallquist@vermontelectric.coop'; 'Peter Zamore'; 'omcclain@sheeheyvt.com'; 'Jeremy D. Hoff Esq.'
Subject: Docket 8571  Swanton Wind
 
Dear Mrs. Hudson,
Attached is a copy of the Department’s Motion to Dismiss in the above‐referenced matter.  Hardcopies will be filed with the
Board this a ernoon.  Thank you.
 
Angela Valen ne  | Legal Assistant
Vermont Public Service Department
Public Advocacy Division
112 State Street
Montpelier, VT 05620‐2601
802.828.4020 | angela.valen ne @vermont.gov
 
h p://publicservice.vermont.gov
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September 4,2015

Mrs. Susan M. Hudson, Clerk
Vermont Public Service Board
I 12 State Street - Drawer 20

Monþelier, VT 05620.2701

Re: DocketNo. 8571 - Swanton Wind, LLC

Dear lvfrs. Hudson:

Enclosed for filing with the Public Service Board is the Department lf Public

Servìce Motíon to Dísmiss Pt¿rsuant to Rules 2.208 e 4.104(II), or, ín the Alternatìve,

Request þr Hearíngin the above-referenced docket.

Sincerely,

t

ffi

8571  2015.09.04 PSD Motion to Dismiss.pdf
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STATE OF VBRMONT
PUBLIC SERVICE BOARD

Petition of Swanton Wind, LLC for approval of
Rule 4.100 power purchase agreement

Docket No. 8571

DEPARTMENT OF PUBLIC SERVICE MOTION TO DISMISS

THE PROCEEDING PURSUANT TO RULES 2.208 &.4.104(H),

OR, IN THE ALTERNATIVE, REQUEST FOR HEARING

On August 10,2015, Swanton Wind, LLC (Swanton Wind), filed a request for a power

purchase agreement with VEPPI. Swanton Wind requests a firm contract for a wind project with

an unspecified (though less than 20MW) nameplate capacity for an unspecified (though not less

than I 0 years) term at levelized rates approved by the Board in Docket No. 8010.

On August 21,2015, the Vermont Public Service Board (Board) issued notice of the

above-described proposed contract pursuant to Rule 4.104(A). The Board stated that persons

wishing to request a hearing in this matter must file the request with the Board on or before

September 4,2015. The Department respectfully submits the following comments, moves to

dismiss the petition pursuant to Board Rule 2.208 and 4.104(H), or, in the alternative, requests a

hearing.

DISCUSSION

The Board should dismiss the above-referenced petition because it is substantially

incomplete and does not provide the basic information necessary to evaluate the request. The

dismissal should be made pursuant to Board Rules 2.208 and 4.104(H), and should be without

prejudice to the petitioner filing a complete petition. Notwithstanding, the Department would

not oppose a stay of the proceeding to allow petitioner an opportunity to cure the deficiency and

provide all material information required under Board Rule 4.100.

Rule 2.208 allows the Board to reject substantially defective or insufficient filings. "A

filing is substantially insufficient if, inter alia, it fails to include all material information required
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Swanton Wind, LLC
Rule 4.100 Power Purchase Agreement

Docket No. 8571

Page 2 of5
September 4,2015

by statute or rule." Board Rule 2.208. The Board has previously exercised its discretion to

dismiss a Cooperative's proposed rate increase (which went into effect immediately upon filing)

and order refunds where the petitioning utility failed to provide the justification necessitated by

Board Rule 2.402. Investigation of Vermont Electric Cooperative, Inc., Docket Nos. 5530 &

5531, Order of llll2l9l,at3. The Board should similarly exercise its discretion to dismiss the

instant petition.

Here, the petition seeks approval of a Rule 4.1 00 contract containing a levelized rate for a

term of anywhere from 10 to 30 years. Rule 4.104(E) characterizes contracts with terms of 5

years and above as "long-term sales." Board Rule 4.104(E)(2), (3). (This is in contrast to

"short-term sales," which are defined as pertaining to terms of I year. Board Rule 4.104(E)(l).)

As a proposal for a levelized, long-term sales contract under Rule 4.100, the petition triggers

Rule 4.104(H), which requires that "[n]otwithstanding any other provision herein, long-term

rates and levelized rates shall be available only to qualifying facilities which have been found by

the Board, after due hearing, to satisfy the substantive criteria of 30 V.S.A. $248(b)."

This requirement to satisfy the substantive criteria of section 248(b) is in addition to, and

different from, the requirement for a generator to seek a certificate of public good pursuant to

section 248 (or in the case of a hydro facility, a FERC license). Petition of Winooski One

Partnership, Docket No. 5 167, Order of 12122188 at 25-26, 56-57 (Ilinooski One); see also

Petitionof Bio-EnergtofClaremont, NH,DocketNo.5189,Order of 7/29/88 at l5-17 (Bio-

Energt). Indeed, section 248 and Rule 4.104(H) each create an independent obligation for the

Board to apply the approval standards in section 248(b). Petilion of East Georgia Cogeneration,

Docket No. 5179, Order of 612519l at 69-70. The Board's rationale for the Rule 4.104(H)

requirement is as simple as it is critical for the protection of ratepayers:

PURPA requires jurisdictional utilities to purohase power from
QFs at the utility's short-term avoided costs, but neither federal nor
state law requires utilities to offer long-term, levelized rates to

QFs. Such rates involve substantial advances of funds from
ratepayers to producers and a shifting ofrisks from producers to
ratepayers. For these reasons, they are preferential rates, offered on
a discretionary basis to certain producers under Board Rule 4.100
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Swanton Wind, LLC
Rule 4.100 Power Purchase Agreement

Docket No. 8571

Page 3 of5
September 4,2015

(Rule) in order to encourage development by facilities that meet

rigorous environmental, economic, and reliability ctiteria. Bio-
Energt at 15.

Swanton Wind's petition provides none of the affrrmative testimony and exhibits that

would be necessary to evaluate the contracts against the substantive criteria of section 248(b), as

required by Rule 4.104(H). In this way, the petition fails to include the material information

required by Board rule and is therefore substantially insufficient. To proceed in the absence of

significant material information would be unfair to the parties and to ratepayers in particular,

who will be asked to foot the preferential rates requested. The Board should therefore dismiss the

petition pursuant to Rule 2.208, without prejudice to the petitioner being allowed to frle a

complete application.

Moreover, the Board's precedent clearly establishes that "Rule 4.100 provides that [long''

term levelized] rates shall be granted only if they are needed in order to make the project viable,

and only if the project will be financially feasible if those rates are granted." l(inooski One at

57-58 (emphasis in original). When and if the petitioner chooses to file a complete petition

setting forth a case for meeting the substantive criteria of section 248,itwould be appropriate to

address this threshold issue as well.

While the Department moves to dismiss the instant filing, the Department would not

object to the Board staying the proceeding for a reasonable time period to allow Swanton Wind

an opportunity to complete its petition. Rule 2.208 allows the Board to provide the party

sponsoring a substantially insufficient filing an opportunity to cure the defect upon findings that

doing so will not cause an unreasonable delay to the proceeding nor will it unreasonably

adversely affect the rights of any party. In the above-cited Docket No. 5530 case, the petitioner

was afforded an opportunity to cure the defìcient filing prior to dismissal. The Department

would not oppose affording the petitioner a similar opportunity to cure here.

The Department further notes that in addition to providing affirmative

testimony/evidence pertaining to the substantive 245(b) criteria, any completed filing should also
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Rule 4.100 Power Purchase Agreement

Docket No. 8571

Page 4 of5
September 4,2015

include other key pieces of information missing from the cunent filing. From the information

provided, the facility at issue (and therefore the potential output) is of an undetermined size and

described simply as "up to 20 MW." Pre-frled Testimony of John Zimmerman at l; Proposed

Contract, Attachment A. So too is the proposed contract of an undetermined length, ranging

from 10 to 30 years in length. Id. at 4; Proposed Contract, Attachment E. It is impossible to

meaningfully review a proposed contract where its key terms are not yet known. It is also

impossible to evaluate whether the proposed contract will meet the substantive criteria of section

248(b) in its cunent state of ambiguity.

Swanton Wind attempts to address these deficiencies by arguing that there is no prejudice

to parties for the Board to defer its review of the section 248(b) criteria and approve the contract

in its current state. Not so. Board approval of the proposed contract would presumably have the

effect of committing preferential though as yet undetermined long-term, levelized rates (funded

by Vermont ratepayers) to Swanton Wind, with the developer committing to little, if anything, in

return. Moreover, it appears contrary to Board precedent to approve a Rule 4.100 contract

containing long-term and/or levelized rates prior to making the necessary findings to be able to

make such an approval. ln Bio-Energt, the petitioner sought approval of a partially levelized

long-term contract. The Board stated that "Rule 4.104(H) requires, as one prerequisite to

approval of a long-term power sales contract, that the project satisfy the substantive criteria of 30

V.S.A. $ 248(b)." Bio-Energt at 15 (emphasis added). Thus, the rule requires that a petitioner

satisfy section 248(b) prior to contract approval, not after as Swanton Wind seeks to do here.

Swanton Wind seeks to avail itself of the option of these preferential rates, and in doing

so commit significant amounts of ratepayer money, without making any of the required showings

up front. It is unfair to commit ratepayers to the possibility of significant long term preferential

payments to such an uncertain future to be used or abandoned at the sole discretion of a project

developer. V/hat makes more sense is to dismiss the petition, without prejudice to Swanton

Wind filing a proposal that includes a contract (of a specified length for a specified facility size)

and a request for section 248 approval (or, at minimum, comparable information sufficient to

make the necessary section 248(b) findings per Rule 4.104(H)). In this way, the Board and the
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parties can properly evaluate the proposal, in a manner similar to how such proposals have been

reviewed in the past. East Georgia Cogeneration, Docket No. 5179, at 2. Notwithstanding, the

Department again notes that it would not oppose a stay of the proceeding for some reasonable

period of time to allow Swanton Wind an opportunity to complete its petition. To that end, the

Department notes that it is in receipt of a 45-day notice from Swanton Wind, indicating that its

certificate petition is expected to be filed by October 8,2015.

In the alternative, should the Board not dismiss or stay the above-referenced petitions

pursuant to Rule 2.208 for being substantially insufficient, the Department respectfully requests a

hearing on the proposal and incorporates the comments set forth above as a preliminary

justifîcation for the Board to hold such a hearing.

As a fînal note, the Department emphasizes that its opposition to proceeding with the

petition at this time should in no way be taken as a position on the merits of a completed Rule

4.100 contract petition or on the project itself. There is simply insufficient information at this

time to draw any conclusions about the proposed contract and project. The Department believes

it is critical to evaluate the project and the contract as a whole, so that ratepayers, utilities, and

Swanton V/ind have the benefit of a comprehensive review of the project, its impacts and its

benefits.

Please let me know if I can be of any further assistance.

Dated at Montpelier, Vermont, this 4th day of September,2075.

VERMONT PUBLIC SERVICE DEPARTMENT
Geoffrey Commons, Director for Public Advocacy

Duggan
Special Counsel

-Za¿?

cc: DocketNo. 8571 Service List
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PSB Docket No. 8571 - SERVICE LIST

Timothy M. Duggan, Special Counsel
Vermont Department of Public Service
112 State Street
Montpelier VT 05620-260 I

Leslie A. Cadwell, Esq.
Legal Counselors & Advocates PLC
PO Box 827
Castleton, VT 05735

John Spencer, Executive Director
VEPP,lnc.
PO Box 1938
Manchester Center, VT 05255

Vermont Retail Electric Companies

Sanford Miller, Manager
Barton Village, Inc. Electric Dept.
PO Box 519
Barton VT 05822

Neale Lundervillê, Interim General Mgr
City of Burlington Electric Dept.
585 Pine Street
Burlington VT 05401

Jonathan Elwell, Village Manager
Enosburg Falls Water & Light Dept.
42Yillage Drive
Enosburg Falls VT 05450

Charlotte Ancel, General Counsel
Green Mountain Power Corporation
163 Acom Lane
Colchester YT 05446

Carolyn Browne Anderson
Green Mountain Power Corporation
68-70 Merchants Row
Rutland, VT 05701

Eric Werner, General Manager
Town of Hardwick Electric Dept.
123 North Main Street - PO Box 516
Hardwick VT 05843

Carol Robertson, General Manager
Hyde Park Electric Department
PO Box 400
Hyde Park VT 05655

Pamela Moore, Clerk/Treasurer
Jacksonville Electric Company
PO Box 169

Jacksonville VT 05342-0169

Duncan Hastings
Johnson Water & Light Department,
PO Box 383
Johnson VT 05656

James V. Pallotta, Controller
Ludlow Electric Light Department
9 Pond Street - PO Box 289
Ludlow VT 05149

Kenneth C. Mason, Manager
Lyndonville Electric Department
20 Park Avenue - PO Box 167

Lyndonville VT 05851

Craig Myotte, Manager
Monisville V/ater & Light Department
857 Elmore Street
Monisville VT 05661 -8408

Jeffrey Schulz, Town Manager
Northfield Electric Department
5l South Main Street
Northfield VT 05663-l 699

John Morley, Manager
Orleans Electric Department
Municipal Bldg - One Memorial Square
Orleans VT 05860
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Ellen Burt, General Manager
Stowe Electic Deparfrnent
PO Box 190
Stowe VT 05672

Reginald Beliveau, Jr.o Manager
Swanton Village,Inc. Elecüic Dept
20 First Street - PO Box 279
Swanton VT 05488

VictoriaJ. Brown, General Counsel
Vermont Elecfüc Cooperative, Inc
42 Wescom Road
Johnson VT 05656-9717

Karen K. ONeill, General Cowrsel
Vermont Elecnic Power Company, Inc.
366 Pinnacle Ridge Road
Rutland VT 05701

David J. Mullett, Esq., General Manager
Vermont Public Power Supply Authority
P.O. Box 126
Waterbnry Center, VT 05677-0126

Paüicia Richards, General Manager
lVashington Electic Cooperative, Inc.
PO Box I
EastMonþelier, VT 05651

Joshua Diamond, Esq.
Diamond and Associates, P.C.
15 East State Street - PO Drawer D
Monþelier, VT 05602

William F. Ellis, Esq.
McNeil Leddy & Sheahan
271 South Union Steet
Br¡rlington, VT 05401

Owen J. McClaiA Esq.
Peter H. Z¿morc
Sheehey Furlong & Behm
30 Main Süeet- PO Box 66
Burlington,VT 05402
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